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JUSTICE COMMITTEE 
 

AGENDA 
 

7th Meeting, 2011 (Session 4) 
 

Tuesday 20 September 2011 
 
The Committee will meet at 10.00 am in Committee Room 2. 
 
1. Decision on taking business in private: The Committee will d ecide whether 

to consider in private at future meeti ngs the main themes arising from evidence  
received on the Offensive Behaviour  at Football and Threatening 
Communications (Scotland) Bill at Stage  2; its subs equent draft report on the 
Bill at Stage 2; and its approach to the Scottish Government’s Draft Budget 
2012-13 and Spending Review 2011. 

 
2. Offensive Behaviour at Football and Threatening Communications 

(Scotland) Bill: The Committee will take evidence on the Bill at Stage 2 from— 
 

Shelagh McCall, Commissioner, Scottish Human Rights Commission; 
 

and then from— 
 

William Buchanan, Professor of Computer Security an d Digital Forensics, 
Edinburgh Napier University; 
 

and then from— 
 

Roseanna Cunningham MSP,  Minister for Community Safety and Legal 
Affairs; 
 
Rt Hon Frank Mulholland QC, Lord Advocate; 
 
Michelle Macleod, Head of Policy, Crown Office and Procurator Fiscal 
Service; 
 
Richard Foggo, Head of Community Safety Unit, Ge ry McLaughlin, Bill 
Team Leader, and Heather Wortley,  Scottish Government Legal 
Directorate, Scottish Government. 
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3. Subordinate legislation: The Committee will c onsider t he following 
instruments which are not subject to any parliamentary procedure— 

 
the Damages (Scotland) Act 2011 (Commencement, Transitional 
Provisions and Savings) Order 2011 (SSI 2011/268 (C. 20)); 
  
Act of Sederunt (Rules of the C ourt of Session Amendment No. 4) 
(Miscellaneous) 2011 (SSI 2011/288); 
  
Act of Sederunt (Sheriff Court Ru les) (Miscellaneous Amendments) (No. 
2) 2011 (SSI 2011/289); 
  
Act of Adjournal (Criminal Pr ocedure Rules Amendment No. 5) 
(Miscellaneous) 2011 (SSI 2011/290); 
  
Act of Sederunt (Rules of the C ourt of Session Amendment No. 5) 
(Causes in the Inner House) 2011 (SSI 2011/303); 
  
Act of Sederunt (Regulation of Advocates) 2011 (SSI 2011/312); 
  
the International Criminal Court (Libya) Order 2011 (SI 2011/1696). 
 

 
Peter McGrath 

Clerk to the Justice Committee 
Room TG.01 

The Scottish Parliament 
Edinburgh 

Tel: 0131 348 5195 
Email: peter.mcgrath@scottish.parliament.uk 
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The papers for this meeting are as follows— 
 
Agenda item 2  

Letter from the Lord Advocate 
 

J/S4/11/7/1 

SPICe briefing on diversion from prosecution 
 

J/S4/11/7/2 

Paper by SPICe (private paper) 
 

J/S4/11/7/3 (P) 

SPICe briefing: Offensive Be haviour at  Football and 
Threatening Communications (Scotland) Bill  
 

  

Agenda item 3  

Paper by the Clerk 
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The Dam ages (Scotland) Act 2011 (Commencement, 
Transitional Provisions and Savings ) Order 2011 
(SSI 2011/268 (C. 20))  
 

  

Act of Sederunt (Rules of the Court of Session Amendment 
No. 4) (Miscellaneous) 2011 (SSI 2011/288) 
 

  

Act of Sederunt (Sheriff Court Rules) (Miscellaneous  
Amendments) (No. 2) 2011 (SSI 2011/289)  
 

  

Act of Adjournal (Criminal Procedure Rules Amendment No. 
5) (Miscellaneous) 2011 (SSI 2011/290)  
 

  

Act of Sederunt (Rules of the Court of Session Amendment 
No. 5) (Causes in the Inner House) 2011 (SSI 2011/303)  
 

  

Act of Sederunt  (Regulat ion of Advocates) 2011 
(SSI 2011/312)  
 

  

The International Criminal Court (Libya) Order 2011 (SI 
2011/1696)  
 

  

Additional paper for agenda item 2  

SPICe briefing on football authorities 
 

J/S4/11/7/5 

 



J/S3/11/7/1 

1 

Justice Committee 
 

7th Meeting, 2011 (Session 4), Tuesday 20 September 2011  
 

Offensive Behaviour at Football and Threatening Communication (Scotland) Bill 
 

Letter from the Lord Advocate to the Convener 
 
I am writing to clarify one aspect of the evidence given by Professor Tom Devine to 
the Committee on 13 September 2011. In his evidence Professor Devine alluded to 
previous research that was conducted follo wing the implementati on of section 74 of 
the Criminal Justice (Scotland) Act 2003. This was a specific piece of work 
commissioned by the Scottish Governm ent. The research analysed detailed 
information on cases reported between 1 January 2004 and 30 June 2005 containing 
charges aggravated by religi ous prejudice under Section 74. The findings can be 
found at:   
 
http://www.scotland.gov.uk/Publications/2006/11/24133659/0 
 
In his evidence to the committee, Professor Devine stated that:  
 

“The Lord Advocate …has a team looki ng at such data fo r the entire period 
from 2003 to the present, the findings from which could be extraordinarily 
interesting and potentially explosive.” 

 
It may be helpful if I clarify the position as  set out by Professor Devine which is not 
entirely accurate. I can confirm that the Scottish Government did announce a 
number of initiatives following the meet ing of the Joint Action Group on football 
earlier this year, one of which was that further analysis of Section 74 of the Criminal 
Justice (Scotland) Act 2003 would be carried out. However, this research would 
cover cases reported in either a financial or calendar year. Steps  are in train to 
commission this work.  
 
I trust this clarifies the position.  
 
Rt Hon Frank Mulholland QC 
Lord Advocate 
14 September 2011  
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Justice Committee 

7th Meeting, 2011 (Session 4), Tuesday 20 September 2011 

Diversion from Prosecution 

This short briefing has been prepared in re sponse to a request from the Convener in 
relation to t he Procurator Fiscal’s  ability to  divert certain offenders from prosecution 
and whether such diversions could be used to deal with offences contained in the 
Offensive Behaviour at Football and Thr eatening Communications (Scotland) Bill 
(“the Bill”).   

With regard to prosecution, the Crow n Office and Procurator Fiscal Service’s 
Prosecution Code (“the Code”) states: 

For many of the cases reported to the Procurator Fiscal prosecution will be 
the preferred option, assumi ng that there is s ufficient evidence to justify  
proceedings. In determining the appropr iate level of court and type of  
proceedings the prosecutor will have regard to factors su ch as the gravity of 
the offence, the offender’s rec ord and the lik ely penalty in the event of 
conviction. The practical test to be applied is to consider the sentencing 
powers of the various courts.  

There are a number of alternatives to pros ecution (sometimes referred to as “direct  
measures”), including diversion from pros ecution. In some less serious cases,  
although the Procurator Fiscal ma y consider that it is in t he public interes t to take 
action, prosecution may not be the most appropr iate course of action. In those cases 
there are a number of direct measures available. 

As a direct measure, offenders may be: 

 given a warning by the Procurator Fiscal; 
 given the option of paying a fine; 
 given the option of paying compensation; 
 offered the chance of referral for spec ialist support or treatment (diversion 

from prosecution). 

This way, the accused does not have a crim inal conv iction recorded agains t their 
name, members of the public  are spared the inconveni ence of attending as  
witnesses, and courts are freed up to spend time dealing with more serious cases. 

With regard to div ersion from prosecution,  the Code states that diversion is t he 
referral of an accused to the supervision of a social worker, psychiatrist, psychologist 
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or mediator for the purpose of  support, treatment or other action as an alternative to 
prosecution. The Code further states that the use of dive rsion by a Procurator Fiscal 
will be d ependent on the availab ility locally of a suitable diversio n scheme and that 
diversion may be appropriate for less serious offences where it may prevent or deter 
further offences. An accused c an decide not to accept such a referral and the 
Procurator Fiscal may then prosecute the case. 

Should the Bill be passed in its current form, the maximum sentences for the new 
offences will be 1 2 months imprisonment  on summary conviction and fiv e years  
imprisonment for those offenders convicted on indictment. It co uld be argued th at 
this places  the new offences in the more  serious category although this would not 
preclude a Procurator Fiscal from using their judgement as to whether  direct  
measures were appropriate given all the circumstances of a particular case. 

For information, in 2009-10, reports to  Procurators Fiscal throughout Scotland 
included 629 charges of an offence aggravated by religious prejudice. Court 
proceedings were initiated in relation to 94 % of the total charges  and a further 3%  
were dealt with by Dir ect Measures, such as  Fiscal fines, warning letters, di version 
schemes or were referred to the Children’s Reporter. The remaining cases either d id 
not proceed or were awaiting a marking decision1. 

 
Graham Ross 
SPICe Research 
27 September 2011 
 

Note: Committee briefing papers are provi ded by SPI Ce for the use of Scottish 
Parliament committees and clerking staff.  They provide focused information or 
respond to specific questions or areas of interest to committees and are not 
intended to offer comprehensive coverage of a subject area. 

 

                                                 
1 See: Summary of COPFS statistics on offences aggravated by religious prejudice from 2003 to 
2010.  
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Justice Committee 
 

7th Meeting, 2011 (Session 4), Tuesday 20 September 2011 
 

Consideration of subordinate legislation - instruments not subject to any 
Parliamentary procedure 

 
Note by the Clerk 

 
Background 
 
1. Prior to the Interpretation and Legis lative Reform (Scotland) Act 2010, seven 
different types of SSI procedur e were recognised in enabli ng legislation in Scotland. 
The 2010 Act simplified this categorisation and there are now three main types of 
instruments – negatives, affirmatives and laid only.  Scottish Parliament  Standing 
Orders were recently updated to reflect these changes.  

2. Despite these changes, affirmative and negative instruments will continue to be 
the main categories considered by lead committees. However, under Rule 10.1.3 of  
Standing Orders, any instrument laid before the Parliament is to be referred to a lead 
committee for consideration. This includes instruments laid only but not subject t o 
any parliamentary procedure, which prior to the 2010 Act were not previous ly 
considered by lead committees. This requi rement is an unintend ed consequence of  
the recent rule changes and it is expected to be addressed in the next round of minor 
rule changes by the Standards, Procedur es and Public Appoint ments Committee. 
You will be kept advised of any changes. 

Justice Committee consideration of instruments not subject to parliamentary 
procedure 

3. It is expected that, while the requirement  to consider instruments not subject to 
parliamentary procedure is in force, many of these in struments will be des ignated to 
the Justice Committee, as Acts  of Adjour nal and Acts of Sederunt fall into this  
category.  

4. The general interpretation of st anding orders has been that “ consideration” 
involves an active committee decision on  the agenda; however this could include a 
decision s imply to take note. As  it is ex pected that the majority of instruments not  
subject to parliamentary procedure will be relatively st raightforward, and in any cas e 
since the Parliament  ultimately has no dire ct power over these instruments, such 
instruments will be accompanied by a br ief take note paper on the agenda which 
need not take up much of the committee’s ti me. This does not, of course, preclude 
the committee from commenting on an instrument if it so wishes. 

Non-compliance with the laying requirements 
5. The except ion to the above is  where there has been non-compliance with the 
laying requirements set out in s ection 30(2) of the 2010 Act. Under Rule 10.3A,  
standing orders now require lead committees to consider any non-complianc e with 
the laying requirements for such instruments and this will not be included  in any rule 
change. 
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6. Although it  is not expected th at non-compliance will o ccur regularly,  the 
Scottish Government is required to prov ide an ex planation to th e Presiding Officer. 
Under rule 10.3A, the lead committee is requi red to scrutinise t he reasons given for  
any non-c ompliance and may  draw the explanation to the attention of the 
Parliament. The Subordinate Legislation Committee will also cons ider and report to 
the lead committee and the Parliament on non-compliance with the provision. 

For consideration at today’s meeting 
7. There are seven ins truments not s ubject to parliam entary procedure to be 
considered today. Of these, one was not laid in accor dance with the requirements  
set out in section 30( 2) of the Interpre tation and Legislative Reform (Scotland) Act  
2010. The Subordinate Legislat ion Committee has commented on this (see Anne xe 
B below). 

Recommendation 
 
8. The Committee is invited to: 
 

 consider and note the instruments listed in annexe A; and  

 consider the reasons for non-complianc e for the instrument listed in ann exe 
B and decide whether to make any rec ommendation in relation to the 
instrument. The Committee may want to simply minute this decision or agree 
to consider a draft report on the instrument at its next meeting.  
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Annexe A 

The Damages (Scotland) Act 2011 (Commencement, Transitional Provisions 
and Savings) Order 2011 (SSI 2011/268 (C. 20)) 

The purpose of the instrument is to bring into force all remaining provisions of the 
Damages (Scotland) Act 2011. 
 
Act of Sederunt (Rules of the Court of Session Amendment No. 4) 
(Miscellaneous) 2011 (SSI 2011/288) 

The purpose of the instrument i s to ma ke various amendments to the Rule s of the 
Court of Session 1994. 

Act of Sederunt (Sheriff Court Rules) (Miscellaneous Amendments) (No. 2) 
2011 (SSI 2011/289) 

The purpose of the instrument  is to make various miscellaneous amendments to the 
Ordinary Cause Rules, the Summary Cause Rules and the Sheri ff Court Bankruptcy 
Rules. 

Act of Adjournal (Criminal Procedure Rules Amendment No. 5) (Miscellaneous) 
2011 (SSI 2011/290) 

The purpose of the instrument is to ma ke various amendments to the Criminal 
Procedure Rules 1996. 

Act of Sederunt (Rules of the Court of Session Amendment No. 5) (Causes in 
the Inner House) 2011 (SSI 2011/303) 

The purpose of the instrument is to update the Rules of the Court of Session 1994 to 
include new rules of procedure for causes in the Inner House. 

Act of Sederunt (Regulation of Advocates) 2011 (SSI 2011/312) 

In consequence of the enactment of Chapter  2 of Part 4 of the Legal Services  
(Scotland) Act 2010, the pu rpose of the instrument is to make provis ion 
concerning— 

a) admission to and removal from the office of advocate; and  

b) the professional practice, conduct and discipline of advocates. 

 
Subordinate Legislation Committee consideration 
At its meeting on 6 Sept ember 2011, the Subordinat e Legislation Committee 
considered the above instru ments and determined that it not need to draw t he 
attention of the Parliament to any of the instruments on any grounds within its remit. 
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Annexe B 

The International Criminal Court (Libya) Order 2011 (SI 2011/1696) 

The purpose of the instrument  is to ensure that the Un ited Kingdom can comply with 
its International Criminal C ourt obligations so that pr oceedings can be taken agains t 
persons, should they enter the UK, who hav e had arrest warrants issued and would 
otherwise enjoy state or diplomatic immunity. 

Subordinate Legislation Committee consideration 

The Subordinate Legislation Committee considered SI 2011/1696 at its meeting on 6 
September 2011 and drew  the attention of Pa rliament to the instrument due to the 
failure to lay the instrument in acco rdance with section 30( 2) of the 2010 Act.  
However, the Committee was satisfied wit h the reasons provided by the Scottish 
Government for this breach (please see the appendix). 

Appendix 

Extract from the Subordinat e Legislation Committee’s 3 rd report 3rd Report, 20 11 
(Session 4) 

International Criminal Court (Libya) Order 2011 (SI 2011/1696) 
(Justice Committee) 
 
1. The purpose of this Order in Council is to ensure that the UK can comply with 
its obligations under  the Stat ute of the International Criminal Court (“IC C”) and 
Security Council Resolution 1970.   

2. It is to ens ure that, if any of the 3 Libyans against whom arrest warrants have 
been issued enters the UK, proceedings under Part 2 of the ICC Act 2011 c annot be 
defeated by a plea of State or diplomatic immunity. (The 3 Libyans are Col.  
Muammar Gaddafi, his son Saif al-Islam, and intelligence chief Abdullah al-Sanussi.)     

3. The Order in Council was made and came into forc e on 13 July 2011. It was 
laid before the Westminster Parliament on 18 July, and the Scottish Parliament  on 5 
August 2011.  The Order only requires t o be laid, and is  not  subject to further 
procedure.  

4. On 24 August 2011 the Committee wrote to the Scottish Government asking for 
an explanation for the delay between the la ying of the Order in the Westminster 
Parliament and the Scottish Parliament. In  addition, a letter had been sent to the 
Presiding Officer by  the Scottish Governm ent ex plaining why the terms  of section 
30(2) of the Interpretation and Legis lative Reform (Scotland) Act 2010 had been 
breached. In this regard, the Committee q ueried whether as an SI rather than an 
SSI, the terms of section 30(2) applied to the instrument. Correspondence between 
the Committee and the Government is reproduced below. 

5. In its response, the Scottish Government, noted that due to the urgent nature of 
the Order, considerat ion of whether the Order should be la id before the Scottish 
Parliament only  took place after the Order  had been laid with both UK Houses of  
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Parliament. Furthermore, the response relat ed that the Scottish Government had no 
involvement in the earlier aspects of the process. 

6. In terms of the engagement of section 30(2), the response noted that it applied 
“if any provision made by the Order would, if it were included in an Act of the Scottish 
Parliament, be within the legislative competence of that Parliament”.   

7. The Committee was  minded to accept t hat section 30(2) is eng aged, and on 
that basis considered the r easons provided by the Scottish Government for   it s 
breach. The Committee also not ed, first, that it appears the delay in laying h ere had 
no effect on the time when the c ontents of the Order were publi cised. (The Order  
was publicised by the Queen’s Printer on laying in the UK Parliament on 18 July  
2011. Once the Order was laid in the Scot tish Parliament, a corrective instrument  
was published on or shortly after 5 August.)    

8. Second, the Committee noted that it appears the delay in laying had no effect in 
terms of the ability of  Parliament to approv e or reject the Order, because it is not  
subject to Parliament  procedure.   Third,  it  appears t he delay had no effect on the 
timing when the Committee considered the instrument, owing to t he summer recess 
period.  

9. Given this information, the Committee draws the instrument to the 
Parliament’s attention on reporting ground (j) [that there appears to have been 
a failure to lay this instrument in accordance with section 28(2), 30(2) or 31 of 
the 2010 Act], due to the breach of section 30(2). However, in so doing, the 
Committee notes its satisfaction with the reasons given for the breach. At the 
same time, the Committee underlined the importance of UK Government 
departments being aware of the requirements of the Interpretation and 
Legislative Reform (Scotland) Act 2010 and agreed to write to the Scottish 
Government seeking assurance on this matter. 

The International Criminal Court (Libya) Order 2011 (SI 2011/1696) 
 
On 24 August 2011 the Scottish Government was asked: 
 
1. Section 1( 4) of the United Nat ions Act 1946 requ ires the Order in Council 

forthwith after it is made, to be laid befor e this Parliament, if any provision made 
by the Order would ( if it were included in an Act of the Scottish Parliament)  be 
within the legislative competence of the Parliament. 

 
Can it be explained why th e apparent br each of that statutory requirem ent (in 
respect that the Order was laid at We stminster on 18 July and the Scottish 
Parliament on 5 August) does  not affect  the validity or operation of  the 
instrument? 

 
2. The letter of 5 August to the Presidi ng Officer submitted with the Order ex plains 

how the delay in lay ing before the Par liament occurred, as  reasons for non-
compliance with section 30(2) of the Interpretation and Legislative Reform 
(Scotland) Act 2010. 

 



J/S4/11/7/4 

6 
 

Would the Scottish Government take the view, despite that explanation, that the 
laying requirements in section 30(2) do not apply t o this Order, because by  
section 27(3) of the 2010 Act, a function of  making an Order in Council which is 
laid before each Hous e of Parliament as well as the Scottish Parliament is not a 
“Scottish statutory instrument”? 

 
The Scottish Government responded as follows: 
 
1. We would refer you  to our letter to  the Presiding Officer which ex plains the 

reason for lodging the Order within these timescales.  Due to the urgent nature of 
the Order, consideration of whether the Order should be laid bef ore the Sc ottish 
Parliament only took place after the Or der had been laid with bot h UK Houses of 
Parliament. It will be apprec iated that  the Sc ottish Government had no 
involvement in the earlier aspects of the process.  We do not think anything turns  
on the fac t there was a short  delay in  laying the Order with the Scottish 
Parliament.  It is not unusual for an Order made under this section to be prepared 
within a v ery short timescale.  Under the Act the Order made is laid before 
Parliament for information purposes.  There is no prescriptive timescale for laying 
any Order with the Parliament  and we c onsider the wording of the provision 
reflects the need for some degree of flex ibility given the nature of the Orders 
made under the Act.  The Scottish Gove rnment therefore considers that the 
timescales for lodging this Order with the Scottish Parliament would fall within the 
timescales in section 1(4) and in the circumstances there has been no violation of 
the prescribed proc edure.  Even if th ere was a breach of the statutory 
requirement, this breach would have no effect in light of the provisions in Part 2 of 
the Interpretation and Legislative Reform (Scotland) Act 2010 which provides that 
failure to lay in accordance with t he 2010 Act or the 1946 Act does not affect the 
validity of the instrument. 
 

2. We agree that section 27  does  not apply  to this in strument because s ection 
27(3)(b) is applicable.  That is so becaus e the function of making the Order is a 
function of making an Order which is to be laid before each Hous e of Parliament 
as well as the Scottish Parliament.  T herefore Section 30(2)  would not apply to 
the Order by virtue of section 27. 
 
It is a separate ques tion whether Schedul e 4 ILRA has the e ffect of app lying 
Section 30 of ILRA in relation to the Order.  The question of whether of Schedule 
4 makes provision in this case depends on  whether statutory instrument is in 
terms of Section 36 “subject to procedure in the Scottish Parliament”. 

 
The question whether the stat utory instrument is subject to procedure in the 
Scottish Parliament is determined by Sect ion 1(4)(b) of the 1946 Act.  By virtue 
of that provision the Order must be laid before the Sc ottish Parliament “if any  
provision made by the Order wo uld, if it were included in an Act of the Scot tish 
Parliament, be within the legislative competence of that Parliament”. 

 
As there is provision in the Order which would, if it were included in an Act of the 
Scottish Parliament, be within the legislative competence of that Parliament, then 
Section 1( 4)(b) of the 1946 Act  makes t he Order “subject to procedure in the 
Scottish Parliament” . Accordingly Sectio n 36 ILRA has  the effect that Schedule 
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4 is relevant and this brings in paragr aph 4 of Schedule 4 wh ich applies in this  
case.  As paragraph 4 applies then Section 30 applies in relation to the statutory 
instrument as it applies in relatio n to  devolved subordinate legis lation whic h is  
not subject to the negative procedure or the affirmative procedure, but as if the 
references in them to a Scottish stat utory instrument were references to a 
statutory instrument. 
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Justice Committee 

7th Meeting, 2011 (Session 4), Tuesday 20 September 2011 

Football authorities 

This short briefing provides information on football authorities, including the wor ld 
body FIFA, the European foot ball authority, UEFA  and the Scottish Premier League 
and the Scottish Football Ass ociation. I n particular, it examines the s anctions 
available to those organisations within their respective jurisdictions. 

FIFA 

The Federation Internationale de Football Association  (FIFA) which was founded in 
1904 is the world footballing b ody and is an association based in Zurich which is 
governed by Swiss law. It has 208 member associat ions (i ncluding Scotland) and,  
according to its website, its’ goal, ens hrined in its  statutes, is the c onstant 
improvement of football.  

With regard to sanctions, FIFA has a disciplinary code  whic h “describe s 
infringements of the rules in FI FA regul ations, determines the sanctions incurred,  
regulates the organisation and function of the bodies responsible for taking decisions 
and the procedures to be follo wed before these bodies”.  The Code applies to every 
match and competition organised by FIFA.  

There are a large num ber of sanctions av ailable shou ld any participants in a FIFA 
competition infringe any elements of the disciplinary code. These include: fines; an 
order forcing teams to play mat ches beh ind closed doors; playing a match on a 
neutral ground; expulsion from a competition, etc.   

UEFA 

The Union des Associations Européennes  de Football  (UEFA), European football’s  
governing body, has three judi cial bodies – the Control and Dis ciplinary Body, the 
Appeals Body and UEFA Disc iplinary Inspectors. These authorities are independent  
within the organisation, and its members are bound by UEFA's rules and regulations. 

The Control and Disc iplinary Body deals with disciplinary cases, both on and  off the 
field, which arise from the UEFA statutes, regulations and decisions of UEFA that do 
not fall within another committee or body's competence. The Control and Disciplinary 
Body decides on the halting of proceedings; acquittals; convictions; and the 
dismissal or acceptance of protests against s anctions. It also decides on eligibility to 
play and the admission of clubs to UEFA competitions. 
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The Appeals Body deals wit h appeals against disciplinar y decisions taken by the 
Control and Disciplinary Body. I t either confirms, amends or re vokes the contested 
decision. 

According to the UEFA webs ite, the ro le of the Disciplinary Inspector can be 
compared with that of a st ate prosecutor. Disciplinary Inspectors investigate 
violations of the UEF A statutes, regulations and decisi ons, and represent UEFA in 
disciplinary proceedings. They may l odge appeals and cross- appeals. Disciplinary  
Inspectors are appointed by the UEFA Executive Committee. 

UEFA has  also launc hed a num ber of initia tives aim ed at combating violence and 
disorder at  games, and at eradicating racism and xenophobia  f rom the game. The 
organisation’s disciplinary committee has the power to impose various sanctions on 
clubs should they fail to comply with UEFA policy.  

For example, in 2006, Rangers FC were fined £21,000 after their fans sang sectarian 
songs in a match against Villar eal from Spain. In April 2011,  the club were again 
fined (£35,500) and their fans banned from thei r next away tie in Europe when the y 
were found guilty of discrim inatory chanting in a game  against PSV Eindhov en An 
identical ban for a second away match wa s suspended for a three-year probationary 
period. In 2007, Celtic FC were fined £25,000 after a supporter ran on to the pitch 
during a game against AC Mil an. The organisation also has the power to order clubs 
to play matches behind closed doors – a sanction which could potentially cost clubs 
like Rangers and Celtic seven-figure sums of money.           

The Scottish Football Governing Bodies 

Currently, both the Scottish Football Asso ciation (SF A) and the Scottish Premier  
League (SPL) have established rules and pol icies governing diso rderly behaviour 
and unacceptable conduct at football matches by clubs, officials and supporters.  

Under the SFA’s National Club Licensing scheme, requirements are set out for every 
SPL club and every Scottish Football League (SFL)1 club. One of the requirements is 
that each club must implement club polic ies dealing with unacceptable conduct. The 
club must detail its  actions aimed at  preventing unacceptable conduct, and its  
responses to instanc es of unac ceptable c onduct. Unacceptable conduct includes  
discrimination on the basis of religion. 

The SFA s uggests a system of warnings  a nd bans for supporters who indulge in 
unacceptable conduct and disciplinary action for employees and officials of t he club. 
Further, such actions taken by the clubs should be widely public ised in order to act 
as a deterrent to others. Clubs must make their policy on unacceptable conduct  
known to all fans, players and club officials. 

In 2007/08, the SPL introduced new rules to help combat anti-soci al behaviour at  
football matches wit h particular attenti on being paid to sectarian chanting and 
singing. Currently, all Premier League matches are watched by an SPL delegate and 
their report, along wit h repor ts from the police, the match referee and the clubs  

                                                 
1 The Scottish Football League is the governing body for those clubs outwith the Scottish Premier 
League.  



J/S4/11/7/5 

3 

themselves, will be considered.  If the SPL c onsider that the r eports warrant it, a 
Commission will be appointed.  

This Commission - an independent tribunal, chaired by a lawyer, and not involvin g 
members from any clubs, will investigate any incidents refe rred to it by the SPL and 
will dispense punishments as it sees fit. The sanc tions available include fines,  
annulling and replay ing of fixt ures, deduction of p oints, closing all or part of a 
stadium and playing matches behind c losed doors, withholding the t itle and, 
ultimately, expuls ion from the league. W hen applying a sanction, consideration wi ll 
be given to work undertaken by the club to combat unacceptable conduct amongst 
their support. 

The current arrangements between the SFA and t he SPL were the subject of 
significant discussion at the Justice Com mittee meeting on 13 September 2011  
when Darryl Broadfoot, Head of Communi cations at the Scottish Footbal l 
Association, gave ev idence on the Offensiv e Behaviour at Football and T hreatening 
Communications (Scotland) Bill. 

Mr Broadfoot clarified that currently, the Scottish Football Association has jurisdiction 
with regard to disciplinary sanctions being imposed on clubs for unacceptable 
conduct in leagues one, two and three. However, for games whic h take place in the 
Premier League, the Scottish Premier League has  jurisdiction. He stated that the 
SFA and t he SPL were currently in discussi ons to ascertain whether it would be 
possible for the SFA to reclaim jurisdiction over SPL games: 

John Finnie: Can I clarify that your positio n is that the SFA has  no locus in 
crowd behavioural issues at Scottish football games?  
 
Darryl Broadfoot: In our articles of association,  which have been in place for  
138 years, we have articles t hat permit a range of behav iours to be 
punishable. As it stands, we have reclaim ed jurisdiction from the Scottis h 
Football League and we are in open dialog ue with all other partners, including 
the Scottish Premier League, to revisit juri sdiction, because I think that we a ll 
agree that more can be done by the Scottish football authorities, the clubs and 
the supporters in terms of self-policing. That debate is on-going and all parties 
have been receptive to it. 
  
John Finnie: So you have reclaimed control or jurisdiction over crowd 
behaviour. 
  
Darryl Broadfoot: Yes—for Scottish Football League matters, which basically 
means issues from leagues 1, 2 and 3.  There is an on-going debate with the 
Scottish Premier League with regard to re claiming jurisdiction. As  they stand,  
articles 28.1 to 28.11 decree a list of  sanctions that can be i mposed for 
unacceptable behaviour in football grounds, ranging from warnings, fines, 
annulments and replays to closures of stadi a. However, there is a caveat that 
states that that list does  not apply to games under the jurisdiction of the 
Scottish Premier League.           

During the evidence sessi on on 13 September 2011, it was also made c lear that  
both the SFA and the SPL were working t ogether to produce a single code of  
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conduct for all clubs in Scotland which w ould outline what is unacceptable behaviour 
in Scottish football. Darryl Broadfoot stated: 

I repeat that we are committed to doing more to address unacceptable 
behaviour within the confines  of football st adia. We c annot do t hat overnight, 
as we hav e all realis ed with the implement ation of the bill. However, we can 
give a pledge that we wil l speak to the SPL and to the fans, and that we will 
come up with a s ingle code of conduct that we will al l sign up to. We need to 
have in place a system whereby, if anyone falls foul of the code of conduct,  
clubs and supporters will be punished for behaviour that  is not deemed to be 
acceptable inside a football stadium in the 21st century. 

  
The Convener: That would be a system that y ou would operate rather than 
one under the bill—you would be able to do something independently. 
  
Darryl Broadfoot: Yes—once we have ha d the nec essary discussions wit h 
the SPL, which currently has jurisdiction.  

With regard to SPL match delegates, Mr Broadfoot stated that currently, the 
delegates send their match r eports to the SPL and that the SFA has  no locus  in 
assessing or reviewing the r eports as they currently fall under the SPL’s juris diction. 
The Joint Action Group (JAG) established by the Scottish  Government following the 
football summit on 8 March 2011, put forwar d a nu mber of proposals on 11 July  
2011 including that the role of the SPL m atch delegate is reviewed with the aim of  
placing emphasis on t he off-pitch events such  as crowd behaviour, liaison with the 
police match commander, player  behaviour pre and post-match a nd stewarding and 
policing tactics. The JAG also proposed th at a more formal liaison between the SF A 
and the SPL over the system of match delegates is reviewed.        

 
Graham Ross 
SPICe Research 
27 September 2011 
 

Note: Committee briefing papers are provi ded by SPI Ce for the use of Scottish 
Parliament committees and clerking staff.  They provide focused information or 
respond to specific questions or areas of interest to committees and are not 
intended to offer comprehensive coverage of a subject area. 
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